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Robert G. Valentine. 
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STATEMENT. 

This is an appeal from a final judgment of the Supreme 
Court of the District of Columbia in favor of the appellee 
(defendant below) after the sustaining of a demurrer to the 
plaintiff’s declaration and the election of the latter to stand 
upon the declaration (Record, p. 18). 
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On August 2, 1911, the plaintiff filed in the court below 
his declaration against the defendant in two counts, the 
first count in libel and the second in slander. 

August 25, 1911, the defendant filed a general demur¬ 
rer to both counts of the declaration, on the ground that 
it appears in the declaration that the acts complained of 
are privileged (Record, p. 17). 

As falsehood and actual malice of the defendant are 
charged in both counts, the argument for the defendant 
proceeded upon the theory that the defendant's acts, being 
done in his official capacity, were absolutely privileged, and 
the demurrer was sustained on the ground of absolute 
privilege. 

There was no written opinion. 

The writing complained of by the plaintiff being lengthy 
and relating to numerous matters and covering a long pe¬ 
riod of time, the inducement of each count of the declara¬ 
tion is necessarily long. 

The substance of the first count is as follows (Record, 

pp. 1-11): 


First Count. 

The plaintiff had devoted about thirty years to the busi¬ 
ness of superintending timber and logging operations and 
was expert in this business, and on April 20, 1911, and 
for eleven years theretofore, had held the position of Gen¬ 
eral Superintendent of Logging under the United States 
Indian Service, a governmental bureau under the Depart¬ 
ment of the Interior, and was receiving salary and allow¬ 
ances at the rate of forty-four hundred dollars per annum. 

On January 22, 1908, the Secretary of the Interior and 
the Secretary of Agriculture entered into an agreement, by 
the terms of which the Forest Service of the Agricultural 
Department and the Indjap Service of the Interior Depart- 


ment acted in co-operation in the care, use, cutting and 
selling of timber on Indian reservations, and the plaintiff 
was placed under the direction of the Agricultural Depart¬ 
ment Forest Service and its officers. This agreement con¬ 
tinued in effect until July 30, 1909. 

November 23, 1908, the defendant was a clerk in the In¬ 
dian Service; Overton W. Price was Assistant Forester 
under the Agricultural Department; Samuel W. Campbell 
was Superintendent of La Pointe Indian Reservation; and 
William H. Farr, brother of the plaintiff, was employed 
as logger at La Pointe Indian Reservation. On said No¬ 
vember 23, 1908, the defendant Valentine, who was then 
a clerk in the Indian Office, wrote a personal and confiden¬ 
tial letter to Superintendent Campbell, in which the de¬ 
fendant reflected upon the plaintiff’s character, and re¬ 
quested Campbell to furnish to him, not for the public files 
but for defendant’s personal information and to show to 
Assistant Forester Price, whatever information he could 
concerning plaintiff’s character. The letter concluded: 

“I am sure we shall have no difficulty in either so 
' defining Mr. Farr’s position as to put it beyond his 
power to cause any friction, or of finding some one 
else who wont need to be tied down like a small 
child.” 

After the writing of this letter, on December 1, 1908, 
the defendant became Assistant Commissioner of Indian 
Affairs, and on the same day Campbell sent the defendant 
a reply, in which he related certain personal difficulties be¬ 
tween himself and the plaintiff and the plaintiff’s brother; 
and again on December 5, 1908, Campbell wrote to the de¬ 
fendant a personal and confidential letter relating certain 
rumors and hearsay statements, which, as he stated in his 
letter, had come to his ears concerning the plaintiff and 
his brother. 




Subsequently, on March 16, 1909, the defendant, who 
was still Assistant Commissioner of Indian Affairs, com¬ 
municated to Assistant Forester Price the contents of these 
two letters, and on the same day Price signed, in his offi¬ 
cial capacity, and delivered to the Commissioner of Indian 
Affairs, a letter preferring charges against the plaintiff, all 
of which were based upon and were a re-statement of the 
contents of Campbell's letters of December 1st and 5th. 

Thereafter, on June 1, 1909, the defendant Valentine be¬ 
came Commissioner of Indian Affairs, a position which 
he has held up to the present time. 

Thereafter the defendant caused the charges made by 
Price to be investigated, and they could not be proven, be¬ 
cause they were false. 

The defendant withheld from the plaintiff any knowl¬ 
edge of the existence of these charges; and on November 
1, 1909, the plaintiff having heard that charges had been 
preferred against him, demanded of the defendant to be 
informed of the nature of the charges, and demanded an 
investigation, but the defendant on November 1, 1909, 
told plaintiff there were not, and never had been, any 
charges preferred by any person against him in his official 
capacity or otherwise. 

Thereafter, in April, 1910, the plaintiff, by accident, dis¬ 
covered in the official files the charges made by Price, and 
thereupon filed a complete denial of and answer to the 
charges. 

Thereafter, on December 12, 1910, the plaintiff being al¬ 
ready in general charge of logging and timber business, 
was officially designated by the defendant as ranking man, 
or official in charge of forest work, and in January and 
February, 1911, was in Washington conferring with the de¬ 
fendant and other officials concerning rules and regulations 
governing his duties, but, as a matter of fact, was never 
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called upon, nor did he ever exercise any other or different 
duties than those incumbent upon him prior to December 
10; the plans of the defendant for a reorganization of the 
service having been entirely abandoned. 

On February 28, 1911, the plaintiff received special in¬ 
structions from the defendant directing him to perform 
certain duties relating to timber and forest work in Wis¬ 
consin and Michigan and promptly left Washington, and 
immediately, in obedience to the instructions, took up the 
matters as directed. On March 7th he received additional • 
instructions, and promptly set about the performance of 
the work, and in every respect promptly and fully obeyed 
the instructions. 

After the statement of the foregoing facts in very full 
detail, covering the first seven pages of the declaration, the 
declaration proceeds to charge that the defendant on April 
20, 1911, at which time he was Commissioner of Indian 
Affairs, contriving and maliciously intending to injure and 
disgrace the plaintiff, etc., and of the defendant’s personal 
malice, hatred and ill will towards the plaintiff, wrote and 
delivered to the Secretary of the Interior the false, scan¬ 
dalous, malicious and defamatory libel as follows: 

“April 20,1911. 

“My dear Mr. Secretary: 

“I attach a file to the case of Mr. J. R. Farr, Gen¬ 
eral Superintendent of Logging in the Indian Service. 
The record in Mr. Farr’s twelve years of service is vo¬ 
luminous. There is no question as to his ability 
along certain lines, but neither is there any question 
in my mind that we shall never make the success of our 
forest work in the Indian Service which we should 
make, while Mr. Farr is a member of it. Three times 
I have given him the fullest and fairest opportunity 
to make good, and three times he has failed. 

“First. Feeling that charges filed against Mr. Farr 
by the Forest Service, while he was directly under 
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their orders, and while they throw a great deal of 
light on Mr. Farr's character were not such as would 
warrant a man in administering a public office in tak¬ 
ing action. I wiped the slate clean for Mr. Farr and 
gave him a chance to start entirely new. His methods 
did not change. On the strong belief expressed in 
many quarters, both within my own service and in 
the Department, that the reason for this was that Mr. 
Farr was hampered by not having charge of the Serv- * 
ice, I placed Mr. Farr in the ranking position in our 
forestry work, told him he would have my support 
and backing, and all I wanted was results. This time, 
too, he failed. 

“For the third time, I gave him a chance to be of 
use to us. I gave him the specific orders, to which I 
particularly call your attention, in my letter of March 
7, 1911. These orders were drawn by me after the 
fullest consideration and consultation with experts. 
They were necessary, practicable, and their immediate 
execution of vital importance to the service. Mr. Farr 
replied by his letter of March 15, which, in the opin¬ 
ion of myself and my expert advisers, totally fails to 
meet the point, and shows that Mr. Farr lost the van¬ 
tage ground which had been gained by the Indian 
Office during a personal visit to it by the contractor, 
Mr. Herrick. It also bears on its face the failure to 
obey the orders in the Office letter of March 7. 

“The next letter to which I would particularly call 
your attention is the letter of Superintendent Sickels, 
dated March 21. The Office considers Mr. Sickels* 
letter absolutely sound. 

“On April 1, I wrote Mr. Farr, calling attention to 
our previous letters, and repeating our orders, and 
asking him also, to submit an explanation as to why 
he had not carried them out. The rest of the corre¬ 
spondence from that time forward is all very impor¬ 
tant, and speaks for itself. 

“My judgment is, that for years Mr. Farr has by 
no means given the Office the best use of his many 
abilities; that he has neglected the real work he should 
have done; that, as a result of this neglect, there is in 
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existence today, either many tangles in the situations 
where he has worked,.or failure to get the best re¬ 
sults; that, in a word, he has soldiered. 

“All through this, he has been shown great consid¬ 
eration by the Office, and has twice been given such an 
opportunity to make good as seldom falls to a subor¬ 
dinate. He has ended by a direct act of insubordina¬ 
tion; and* feeling that Mr. Farr does not intend to 
do the work that we wish of him, and that no fur¬ 
ther opportunity would change matters, I recommend 
that he be sent this letter, with the statement hereby 
made, that his resignation will be accepted if trans¬ 
mitted by wire. 

“If a precisely similar state of affairs had arisen 
in my own private business, I should dispense with 
Mr. Farr’s services at once. While I realize that a 
public officer has to act on the record and can only 
follow his own personal judgment under all ordinary 
circumstances except in so far as it is supported by 
the record, I feel that the record in this case amply 
supports my recommendation. 

“Mr. Farr will vigorously protest, and will file, un¬ 
doubtedly, if permitted, elaborate statements in his 
defense, and assertions of the injustice done him in this 
action. I feel, however, that while there will be no 
objection to his filing anything that he wishes, that 
conclusive action can be taken at this time without 
any possibility of unfairness to Mr. Farr, and I so 
recommend. 

“Respectfully, 

“R. G. Valentine, 

“ Commissioner . 

“Hon. W. L. Fisher, 

“Secretary of the Interior, 

“Washington, D. C.” 

This letter, with innuendos, is set out in full at pages 6 
to 9 of the Record. 

Then follows the innuendo proper based upon the letter 
and the extrinsic facts as set up in the inducement, charg- 


ing that the defendant intended to convey and did convey 
the meaning that the plaintiffs character and conduct had 
been such as to make his retention a detriment to the In¬ 
dian Service; that true charges of misconduct on the part 
of the plaintiff had been preferred by officials of the Forest 
Service and that the defendant had forgiven and pardoned 
the plaintiff for the misconduct as charged; that notwith¬ 
standing this pardon and forgiveness, the plaintiff had con¬ 
tinued to misconduct himself; that in an effort to give the 
plaintiff a further chance the defendant had made him 
ranking man on December 12, 1910, and that plaintiff had 
again misconducted himself; and that on March 7, 1911, 
the defendant in order to give plaintiff another chance, 
had given plaintiff official instructions, and that plaintiff 
had disobeyed them and had been guilty of deliberate in¬ 
subordination; that the plaintiff for years had been dis¬ 
honest in failing to render to the government the service 
for which he was employed and paid; that the plaintiff 
had been dishonest in the performance of his work and had 
been dishonest in making false pretence of doing work; 
and that the plaintiff in his office and position and also in 
his personal and business character was, and had been, 
grossly deficient, disobedient, unskillful, dishonest, corrupt, 
untruthful, untrustworthy, and otherwise disreputable. 

The count then sounds in general damages of $25,000, 
and also sets up as special damage the loss of $1,100 salary 
and allowances during the period from May 1, 1911, to 
July 25, 1911, during which he was suspended without 
pay as a result of said charges, and also alleges that on 
July 25th, he was dismissed from his position as a result 
of said charges. 


Second Count. 


The second count, beginning at page 11, of the Record, 
is in slander, and the inducement consists of a statement 
of extrinsic facts, similar to the first count, with the fol¬ 
lowing additional facts: 

James A. Carroll was Superintendent of the Mescalero 
Indian School in New Mexico; and in August, 1909, plain¬ 
tiff made an investigation of timber operations on the Me¬ 
nominee Indian Reservation in Wisconsin, recommended 
to defendant a further investigation. On October 1, 1909, 
defendant instructed Carroll to make and conduct such in¬ 
vestigation. 

In October, 1909, defendant, then being Commissioner 
of Indian Affairs, of his personal malice, hatred and ill 
will of and towards the defendant, and for the purpose 
of gratifying the same, wrote and sent to Carroll false, 
malicious and defamatory statements in the form of con¬ 
fidential letters as follows: 

“Department of the Interior, 

“OFFICE OF COMMISSIONER OF INDIAN 

AFFAIRS. 

“Washington, October 7, 1909. 
“James A. Carroll, Esq., 

“Neopit, Wisconsin. 

“Dear Mr. Carroll: 

“Just a word of warning to you: Use lots of salt 
in all your dealings with either of the Farrs, particu¬ 
larly foe Farr. I haven’t time to go into details, but 
the gist of it all is that if they were both out of the 
Indian Service I should feel that we were gainers, and 
this is the case, although I recognize that Joe Farr has 
a great deal of ability in many lines. 

“Sincerely yours, 

“R. G. Valentine, 
“Commissioner” 
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"October 14,1909. 

“My Dear Mr. Carroll: 

* * * * * 

“As to Farr, I think you are taking a very wise 
course. I merely want you to know that as extensive 
as I believe his ability to be, I have of my own personal 
knowledge too deep an acquaintance with the man to 
care to rest any action whatever on his testimony or 
advice alone. It might be very useful in a suggestive 
way or as clues, but unless it is corroborated by inde¬ 
pendent testimony from some one in whose character 
and fair purposes I have confidence I should not value 
it. As you have discovered, he is a remarkably clever 
man.” 


“October 17, 1909. 

“Dear Mr. Carroll: 

* * * * * 

“Please do not think I am a monomaniac on Farr, 
but one more word as to him. You are the doctor on 
the job and I won’t do a single thing to hamper you; 
but if you could find another man—even one not quite 
so expert as Farr—conditions broader than Menomi¬ 
nee would probably be somewhat benefited by making 
the change. In short, I want to get Farr out of Wis¬ 
consin and Minnesota for a while—if not out of the 
Service. It will create a much better feeling all 
around in connection with certain big jobs ahead of 
me. 


These letters, with necessary innuendos, are set out in 
full in this count (Record, pp. 13-14). 

The general innuendo then follows, and the count then 
proceeds to allege that on May 12, 1911, the defendant, of 
his personal malice, hatred and ill will of and towards the 
plaintiff, and for the purpose of gratifying the same, and 
in order to injure the plaintiff, in a discourse with the Sec¬ 
retary of the Interior, and in the presence and hearing of 
divers other persons, having exhibited to them copies of 
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the three letters to Carroll, said: “The substance of the 
three letters written by me to Carroll on October 7th, 14th 
and 17th, 1909, express my true judgment then as now.” 

Then follow the innuendo, charge of injury and claim 
of both general and special damages. 

The court below having sustained the general demurrer 
on the ground of absolute privilege, and the plaintiff having 
elected to stand upon his declaration, judgment was en¬ 
tered for the defendant on November 3, 1911, from which 
judgment this appeal is prosecuted (Record, p. 18). 

II. 

ASSIGNMENT OF ERROR. 

The court below erred in sustaining the defendant’s de¬ 
murrer (Record, p. 18). 


III. 

ARGUMENT. 

It is well settled that a general demurrer must be over¬ 
ruled if any count of a declaration is good; also that it 
admits the truth of all matters well pleaded. 

The general demurrer in this case is based upon the 
claim that the declaration, and each count, shows upon its 
face that the publication complained of is privileged. 

Inasmuch as each count alleges falsehood and actual 
malice (which are admitted by the demurrer), the only 
theory upon which the demurrer can proceed (and, in fact, 
the theory upon which it did proceed and upon which it was 
sustained in the court below), is that each count of the 
declaration shows a case of absolute privilege; for, if the 
publications were made upon occasions of qualified privi¬ 
lege, bad faith or actual malice, as alleged in the declara¬ 
tion, would destroy the privilege. 
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The demurrer says that the “defendant, in the doing of 
the acts and each of them therein complained of, was acting 
within the reasonable and proper scope of his official du¬ 
ties and capacity, and that said acts were and are accord- 
ingly privileged.” 

The broad claim is made by the defendant, and sus¬ 
tained by the court below, that every communication made 
by any executive official in his official capacity, the making 
of which may come within the scope of his official duties, 
is absolutely privileged, and that every inquiry into its 
truth or falsity, into its good or bad faith, into whether 
or not the occasion is real or fictitious, is absolutely pre¬ 
cluded; that the mere existence of official relationship and 
duty creates an occasion of absolute privilege. 

In other words, applying this doctrine to the case at bar, 
the court below has held: The defendant Valentine, as 
Commissioner of Indian Affairs, made written and oral 
statements to his superior, the Secretary of the Interior, 
concerning alleged misconduct of his subordinate, the plain¬ 
tiff Farr; it is the official duty of the defendant Valentine 
to report to the Secretary any misconduct of his subor¬ 
dinates; therefore the defendant’s report of the plaintiff’s 
alleged misconduct is absolutely privileged, notwithstand¬ 
ing there was no misconduct, but that the defendant, in 
bad faith and with actual malice, fabricated the allegations 
of misconduct. 

The vice of the argument is the assumption that the ex¬ 
istence of official relationship in itself constitutes a privi¬ 
leged occasion. 

In effect it was held by the court below: It is made the 
duty of the defendant, by Departmental regulation, to re¬ 
port to the Secretary any misconduct or dereliction of a 
subordinate coming to his knowledge; and when the de¬ 
fendant made a report of official misconduct and derelic- 
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tion on the part of the plaintiff there was an occasion of 
absolute privilege. 

Granting, for the sake of the argument, that this doc¬ 
trine is correct; yet when no such knowledge in fact came 
to the defendant, but, on the contrary, all allegations of 
misconduct were fabricated by him in bad faith and of his 
actual malice, and the report was a voluntary one, having 
its genesis in his own malevolence, there is no real occasion 
of privilege. 

In the case of De Amaud vs. Ainsworth, 24 App. D. C., 
167, a misapplication of which is the basis of the ruling of 
the court below, this Court said (p. 181): “It is, there¬ 
fore, not the particular position of the party making the 
report or communication that entitles it to absolute privi¬ 
lege so much as the occasion of making it, and the reasons 
of public policy for the immunity” 

In such a case as the case at bar, where a general duty to 
report misconduct of a subordinate is relied upon, there 
can be no duty without knowledge of, or a bona fide rea¬ 
sonable belief in, the existence of misconduct; and without 
duty there can be no occasion of privilege. 

Concerning the quality of the privilege attaching to the 
communications of executive officers, and especially of in¬ 
ferior executive officers, there is practically nothing in the 
text-books, and the adjudicated cases are few, nearly all of 
them having been examined in the case of De Arnaud vs. 
Ainsworth, supra . 

The doctrine of absolute privilege is stated in 18 Am. 
Eng. Ency., page 1023, as follows: 

“The class known as absolutely privileged occasions 
is comparatively a narrow one, and, speaking gener¬ 
ally, is strictly confined to legislative proceedings, ju¬ 
dicial proceedings in the established courts of justice, 
acts of state, and acts done in the exercise of military 
and naval authority.” 
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After discussing the doctrine of absolute privilege as ap¬ 
plied to legislative and judicial proceedings, the Encyclo¬ 
pedia proceeds, at page 1028: 


“The same rule has been said to apply to the of¬ 
ficial utterances of the chief executive of the nation 
and the governors of the several States. 

“In England the rule has been laid down that a 
communication relating to affairs of state made by 
one officer of state to another, in the course of his 
official duty, is absolutely privileged, and cannot be 
made the subject of an action for libel, since it would 
be injurious to the public interest that an inquiry into 
such communication should be allowed, because it 
would tend to take from an officer of state his freedom 
of action in a matter concerning the public weal. 
(Citing Chatterton vs. Secretary of State, 64 L. J. 
Q. B., 676.) 

“So in England it has been held that a report made 
concerning a subordinate officer, acting in the course 
of his military duty, to the proper military authorities, 
is absolutely privileged.” (Citing Dawkins vs. Pau- 
let, L. R., 5 Q. B., 94; and contra, Maurice vs. Wor¬ 
den, 54 Md., 233.) 

The distinction between absolute and qualified privilege 
is stated in 25 Cyc., at page 375, as follows: 

“An absolutely privileged communication is one for 
which an action will not lie, even though the words 
are published maliciously and with knowledge of their 
falsity, whereas a qualifiedly privileged communica¬ 
tion is one which is prima facie privileged only and 
in which the privilege may be lost by proof of malice 
in the publication of the libel or slander.” Citing 
among other cases Maurice vs. Worden, 54 Md., 233, 
which will be examined later. 






Privileged “occasion” and “communication” distin 
guished: 


“Confusion sometimes arises between an ‘occasion* 
of privilege and a ‘privileged communication/ There 
may be an occasion of privilege without a privileged 
communication, but not the latter without the former. 
This confusion may be avoided by remembering that 
these phrases are technical terms used in respect to 
the evidence by which malice in defendant—the real 
issue of the fact—is determined. Where the evidence 
establishes circumstances which the law says support a 
duty to make a statement of facts honestly believed 
to be true, or an honest comment on facts, such cir¬ 
cumstances are called an occasion of privilege; and 
when the evidence goes further, and shows that on 
such occasion defendant made the communication com¬ 
plained of in good faith with honest intent to perform 
that duty, it is said the evidence has established a 
privileged communication. But in all cases the simple 
question in issue is, Was the damage suffered by plain¬ 
tiff caused by the malice of the defendant?’* 

Atwater vs. Morning News Co., 67 Conn., 504, 516, 

25 Cyc., at page 384: 

“The English rule is that a communication relating 
to state matters by one officer of state to another in 
the course of his official duty is absolutely privileged 
and cannot be made the subject of an action for libel. 
(Citing Chatterton vs. Secretary of State, supra.) 
So in this country it has been held that the head of 
an executive department of government cannot be 
held liable to a civil suit for damages on account of 
official communications made by him pursuant to a 
legislative act and in respect to matters within his au¬ 
thority, by reason of any personal motive that might 
be alleged to have prompted his action.** (Citing 
Spalding vs. Vilas, 161 U. S., 483.) 



In 25 Cyc., at page 376, the reason and limitation of the 
rule are stated as follows: 

“The doctrine of absolute privilege is founded on 
the principle that in certain cases it is advantageous 
for the public interest that the persons should not 
be in any way fettered in their statements and is con¬ 
fined to cases where the public service or the due ad¬ 
ministration of justice requires that a person may 
speak his mind freely.” 

The defendant in the court below relied entirely upon 
the cases of Spalding vs. Vilas, 161 U. S., 483, and De 
Amaud vs. Ainsworth, 24 App. D. C., 167, and the cases 
therein cited. 

It is submitted that both cases, and all the cases cited, 
are clearly distinguishable from the case at bar. 

Spalding vs. Vilas involved the act of the head of a de¬ 
partment in issuing a circular, making reference to certain 
laws. The Supreme Court found that the statements in 
the circular were true, and that its issuance was not unau¬ 
thorized by law nor beyond the scope of the official duties 
of the Postmaster General (p. 493). The court there ap¬ 
plies to his acts the same rule of privilege applicable to 
judicial officers, and at page 498 says: 

“Whatever difficulty may arise in applying these 
principles to particular cases, in which the rights of 
the citizen may have been materially impaired by the 
inconsiderate or wrongful action of the head of a de¬ 
partment, it is clear—and the present case requires 
nothing more to be determined—that he cannot be 
held liable to a civil suit for damages on account of 
official communications made by him pursuant to an 
act of Congress, and in respect of matters within his 
authority, by reason of any personal motive that might 
be alleged to have prompted his action, for personal 
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motives cannot be imputed to duly authorized offi¬ 
cial conduct. In exercising the functions of his of¬ 
fice, the head of an executive department, keeping 
within the limits of his authority, should not be under 
an apprehension that the motives that control his offi¬ 
cial conduct may at any time become the subject of in¬ 
quiry in a civil suit for damages. * * * In the 

present case, as we have found, the defendant in issu¬ 
ing the circular in question, did not exceed his author¬ 
ity, nor pass the line of his duty as Postmaster Gen¬ 
eral. The motive that impelled him to do that of 
which the plaintiff complains is therefore wholly im¬ 
material.” 

In a sentence, the doctrine announced in this case is 
that: Absolute privilege applies to the official act of the 
head of a department in the doing of which he did not 
exceed his authority, nor pass the line of his duty . 

Let us suppose that Postmaster General Vilas in his 
circular had included an utterly false statement that the 
plaintiff Spalding “is a rascal and a thief who for years 
has been defrauding you,” and that the falsity and actual 
malice were admitted by demurrer, is it conceivable that 
the Supreme Court would have held that he “did not ex¬ 
ceed his authority or pass the line of his duty,” and would 
have applied to his act the protection of absolute privilege? 

The case of De Amaud vs. Ainsworth, 24 App. D. C., 
167, was relied upon by the defendant to extend the doc¬ 
trine to subordinate executive officers; but this case also 
is clearly distinguishable from the case at bar. This court 
held (p. 177) that the report of the defendant Ainsworth 
was the act of the Secretary of War. “The report is the 
official action of the War Department, and it was made in 
the course of official duty of the person required to make 
it.” See also top page 181. 

De Amaud, the plaintiff, by applying for a medal of 
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honor put on foot an investigation. “The defendant, by 
the authority of the Secretary of War, was the proper offi¬ 
cer to make the investigation and report fully on the ap¬ 
plication, stating his conclusions and opinion upon the facts 
found by him” (p. 176). 

The defendant therefore had, and exercised, a quasi-ju- 
dicial function. 

In answer to the argument that the defendant Ains¬ 
worth transcended the limits of his authority this court 
said (p. 176): 

“But this depends upon the nature and extent of 
the inquiry to be made, and the questions of fact in¬ 
volved therein. By the application for the medal of 
honor, the plaintiff not only submitted for determina¬ 
tion the question of the truth of the particular facts al¬ 
leged by him to entitle him to the mark of distinction 
claimed, but he submitted to scrutiny his character for 
honor, integrity and bravery as a soldier, such as 
would distinguish him among soldiers who had ac¬ 
quired title to distinction. * * * Hence, the im¬ 

portance of a full inquiry into the merits and charac¬ 
ter of the applicant for the honor.” 

And at page 178: 

“Of course, where a party steps aside from duty 
and introduces into his report or communication de¬ 
famatory matter wholly irrelevant and foreign to the 
subject of inquiry, a different question is presented. 
But no such question is presented here.” 

And this court clearly states at page 181 that it is “not 
the particular position of the party making the report or 
communication that entitles it to absolute privilege so much 
as the occasion of making it, and the reasons of public 
policy for the immunity.” 


tf 
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A case closely in point with the case at bar is that of 
Maurice vs. Worden, 54 Md., 233. The opinion was de¬ 
livered by Judge Brent, and Judge Alvey (who, later as 
Chief Justice of this Court delivered the opinion in the case 
of De Amaud vs. Ainsworth) sat and concurred. 

From the case of Maurice vs. Worden it is clear that 
absolute privilege does not protect all communications from 
subordinate to superior executive officers; and it is like¬ 
wise clear that such doctrine was not intended to be ex¬ 
pressed in the case of De Arnaud vs. Ainsworth. 

In the case of Maurice vs. Worden the facts were, 
briefly, that Maurice, a professor at the Naval Academy, 
tendered his resignation. It was the legal duty of Admiral 
Worden, in transmitting the resignation to the Secretary 
of the Navy, to make a report thereon in the form of an 
indorsement. In the performance of this duty he made 
an indorsement of a defamatory nature. The trial court 
held it to be a case of absolute privilege; but the Court 
of Appeals reversed the ruling, holding it to be a case of 
qualified privilege only. 

In the case at bar we have, as in all similar cases, two 
questions: 

1. Was the occasion privileged? 

2. Did the communication go beyond what was justified 
by the occasion ? 

There is nothing in the first count of the declaration to 
show an occasion of privilege for the communications con¬ 
tained in the defendant’s letter of April 20, 1911. 

The writing of the letter was a voluntary act; it was not 
even in response to an inquiry. 

Let us assume that it was within the scope of the gen¬ 
eral official duty of the defendant to communicate by re¬ 
port to the Secretary acts of misconduct or dereliction on 
the part of the plaintiff. No occasion for such communi- 
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cation, no duty to make such report, can exist, until the de¬ 
fendant has knowledge of or reasonable belief in the ex¬ 
istence of such misconduct or dereliction. 

But the first count on its face shows (and the demurrer 
admits) that the communication was false, was a pure fab¬ 
rication, and was but the culmination of a long series of 
falsehoods, double dealings and attempts on the part of 
the defendant to vent his actual and personal malice upon 
the defendant. 

Can it be possible for any man so to create an occasion 
of privilege? 

All that has been said concerning the first count applies 
with equal force to the second; and furthermore, whatever 
duty or pretense of duty to write the letter of April 20, 
1911, may be claimed, no stretch of the imagination can 
conjure up a duty on the part of the defendant to exhibit 
to the Secretary and to other persons on May 12, 1911, 
the three scurrilous “personal and confidential” letters writ¬ 
ten to Carroll in 1909, with the statement that they “ex¬ 
press my true judgment then as now,” as charged in the 
second count 

It is submitted that the communications complained of 
are not absolutely privileged; that the demurrer should 
have been overruled; and that the judgment should be re¬ 
versed. 

James S. Easby-Smith, 
Attorney for Appellant . 
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ROBERT G. VALENTINE, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement. 

This is an appeal from a judgment entered on an order of 
the lower court, sustaining a demurrer to a declaration con¬ 
taining two counts, the first count being in libel, the second 
in slander. 

The general averments of the declaration are that the ap¬ 
pellee, Robert G. Valentine, who was before June, 1909, and 
still is, using and exercising and performing the duty of 
lk 
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Commissioner of Indian Affairs, wrote and delivered to his 
superior officer, the Secretary of the Interior, a letter, and 
made a verbal statement to such Secretary, concerning the 
appellant, whereby he maliciously libeled and slandered the 
appellant, who was an employee of the Interior Department 
and a subordinate of the appellee. 

The first count, after stating a vast amount of matter in 
inducement, in substance states that the appellant, a man of 
good reputation, was, at the time of the grievance complained 
of, a General Superintendent of Logging, a position in and 
under the United States Indian Service, a Government 
bureau of the Department of the Interior, and had been so 
employed for a number of years (Rec., pp. 1-3); that the 
appellee was, on the first day of June, A. D. 1909, appointed 
and became Commissioner of Indian Affairs, an officer of 
the United States at the head of the Indian Service, and since 
then, up to the present time, has been and is now occupy¬ 
ing said office and performing the duties thereof (Rec., p. 
4); that the appellant discovered from the files of the office 
of the Commissioner of Indian Affairs that there were cer¬ 
tain charges against him (Rec., p. 4); that the appellee was, 
at the time of the grievance complained of, using, exercising 
and performing the duties of Commissioner of Indian Af¬ 
fairs, an office in and under the Department of the Interior 
(Rec., p. 5), and that the appellee, maliciously intending to 
bring the appellant into public scandal and to cause it to be 
believed that the appellant was incompetent and unfit to 
carry out his office, of his personal malice towards the ap¬ 
pellant, did falsely and maliciously write, deliver and pub¬ 
lish to one Walter F. Fisher, who at that time was and still 
is the Secretary of the Interior of the United States, a false, 
scandalous and malicious libel concerning the appellant, 
charging and insinuating, amongst other things, that the 
appellant’s character and conduct had been such as to make 
his retention in the employ of the United States and the In¬ 
dian Service a detriment, and that the appellant had been 
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deficient, disobedient and dishonest, etc., in his office of 
General Superintendent of Logging (Rec., pp. 6-9), as the 
result of which the Secretary of the Interior dismissed the 
appellant from his position, and the appellant claims that 
he has been otherwise damaged (Rec., pp. 10-11). 

The second count, in slander, contains substantially the 
same matter in inducement, and that the appellant and ap¬ 
pellee bore the same relations to each other and held re¬ 
spectively the same official positions as averred in the first 
count; and avers that one James A. Carroll was a superin¬ 
tendent of an Indian school in New Mexico and an officer 
of the United States in the Indian Service (Rec., pp. 11-12), 
and that appellant in August, A. D. 1909, in the course of 
his duties as Superintendent of Logging, had investigated 
the timber operations on the Menominee Reservation, and 
had made official report to the Commissioner of Indian Af¬ 
fairs, recommending that a thorough investigation be made 
of such timber operations (Rec., p. 12); that on October 
1, A. D. 1909, the appellee, acting in his official capacity, 
ordered the said James A. Carroll to make such investigation 
as recommended by the appellant, and the appellee, in Octo¬ 
ber, A. D. 1909 (note date), did maliciously write and send 
to said Carroll three confidential letters, with intent to de¬ 
fame appellant, concerning the appellant, insinuating that 
the appellant’s character and conduct were such as to make 
his retention in the employ of the United States and the In¬ 
dian Service a detriment to said service (Rec., pp. 13-14); 
and that on the 12th day of May, A. D. 1911, in the city 
of Washington, the said appellee, for the purpose of gratify¬ 
ing his personal malice towards the appellant, in a certain 
discourse which the appellee then and there had concerning 
the appellant, and of and concerning the said appellant’s 
business office and position, in the presence of one Walter 
F. Fisher, who was then and there, as he still is, Secretary of 
the Interior, and in the presence and hearing of divers other 
persons, having exhibited copies of the said three letters to 
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Carroll, the said appellee did falsely and maliciously say 
that the substance of the letters written by him to the said 
Carroll in 1909 expressed his, appellee’s, true judgment, 
then as now (Rec., p. 15); as the result of which the Secre¬ 
tary of the Interior dismissed the appellant from his position, 
and the appellant claims that he has been otherwise dam¬ 
aged (Rec., p. 16). 

To this declaration, and to each count thereof, the ap¬ 
pellee interposed a demurrer, assigning, amongst other 
grounds, that the appellee, in doing each of the acts com¬ 
plained of, was acting within the reasonable and proper 
scope of his official duties and capacity, and that such acts 
were accordingly privileged (Rec., p. 17). 


ARGUMENT. 

This is a case of absolute privilege on the ground 
of public policy. 

The question thus involved amounts to this: Whether the 
Commissioner of Indian Affairs, who is a high executive 
officer of the Government, appointed by the President and 
confirmed by the Senate, has a right to report to his superior 
executive officer, the Secretary of the Interior, either verbally 
or in writing, upon the competency, character, ability and 
fitness of a subordinate officer of the Indian Service who has 
been appointed by the Secretary of the Interior, but is sub¬ 
ject to the order of the Commissioner of Indian Affairs, when 
the latter expresses a belief that it is for the best interests of 
the sendee that such employee be removed. In other words, 
is such a report, whether verbal or in writing, from the Com¬ 
missioner of Indian Affairs to the Secretary of the Interior, 
absolutely privileged, so that the questions whether it was 
published maliciously or wantonly, or without belief in the 
truth of the statements therein averred, cannot be inquired 
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into; or, on the other hand, is such a report one of qualified 
privilege, so that if falsity and malice are shown an action 
may be maintained? 

We submit that such facts present a case of absolute 
privilege, as decided by the Supreme Court of the United 
States in Spalding vs. Vilas, 161 U. S., 483, and as decided 
by this court in the case of De Arnaud vs. Ainsworth, 24 
App. D. C., 167, and other cases hereafter cited in this brief. 

It is proper to remark at the outset that "the question of 
privilege is one of law for the court!* 

Norfolk & Washington Steamboat Co. vs. Davis, 12 
App. D. C., 306, 326. 

Newell on Slander, § 391. 

Odgers on Libel and Slander, § 185. 

Townsend on Libel and Slander, § 532 (3d ed.) 

Wenman vs. Ashe, 13 C. B., 836. 

Stace vs. Griffith, L. R. 2, P. C. 420. 


It often becomes a pertinent question to determine whether 
the statements claimed to be libelous are relevant to the 
cases where they are uttered, and if so, are absolutely privi¬ 
leged, as statements in pleading, or statements made by coun¬ 
sel at trial, or reports made by Government officials to supe¬ 
riors. 


“It will always be a matter of law for the judge, 
and never a question of fact for the jury, to determine 
that irrelevancy and impropriety.” 

Harlow vs. Carroll, 6 App. D. C., 128, 140. 

Thus, we submit that both on the question of privilege and 
on the question of the relevancy of the statements alleged 
to have been made by the appellee, the Commissioner of In¬ 
dian Affairs, to his chief, the Secretary of the Interior, as 
to the competency of the appellant to perform his duties as 
a Government official and as a subordinate of the appellee in 
such service, the court not only had the power, without the 
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intervention of a jury, but it is the court’s duty, to deter¬ 
mine these two questions. 

Reports made by the appellee, the Commissioner of In¬ 
dian Affairs, to his superior officer, the Secretary of Inte¬ 
rior, concerning the character and fitness of the appellant, 
who was then a subordinate officer of the Interior Departr 
ment and the Bureau of Indian Affairs, are absolutely privi¬ 
leged. 

In the court below, counsel for the appellant conceded 
that the doctrine of absolute privilege prevails in this juris¬ 
diction. He conceded that this absolute privilege extends 
to parties, counsel, witnesses, jurors and judges in judicial 
proceedings, and to proceedings in legislative bodies, and mil¬ 
itary officers who are required to testify or report on a matter 
subject to investigation, and to members of the Cabinet in the 
discharge of their public or official duties. He contends, 
however, that the doctrine is limited to such persons or offi¬ 
cers and should not be extended to a subordinate officer in 
the Executive Department, and argues that the privilege be 
not extended to the Commissioner of Indian Affairs. Coun¬ 
sel, however, mistakes the nature of the office of Commis¬ 
sioner of Indian Affairs. It is not a subordinate office, as 
clerk or employee of the Interior Department, but the Com¬ 
missioner of Indian Affairs, like the Commissioner of the 
Land Office and the Commissioner of Pensions, “is charged 
by details of vast magnitude and under responsibility of 
great moment,” and “is subject, by law, to the direction and 
control of the Secretary of Interior (Medkirk vs. United 
States, 45 Ct. Cl., 395, 403). 

The office of the Commissioner of Indian Affairs is older 
than the office of the Secretary of the Interior and requires 
the appointment by the President and confirmation by the 
Senate. It was provided for by the act of July 9, 1832 (4 
Stat., 564), which, amongst other things, provides: 

“That the President shall appoint, by and with the 
advice and consent of the Senate, a Commissioner of 
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Indian Affairs, who shall, under the Secretary of 
War, and agreeably to such regulations as the Presi¬ 
dent may from time to time prescribe for the direc¬ 
tion and management of all Indian affairs and of 
all matters arising out of Indian relations * * *. 

“Sec. 5. * * * The Secretary of War shall, 
under direction of the President, cause to be discon¬ 
tinued the services of such agents, subagents * * * 
as may from time to time become unnecessary in con¬ 
sequence of emigration of Indians, or other causes.” 

The Department of the Interior and the office of the Seo- 
retary of Interior, as head thereof, was provided for by the 

act of March 3, 1849 (9 Stats., 395), which act, in enu¬ 
merating the duties of the Secretary of Interior, provides: 

“That the Secretary of Interior shall exercise the 
supevisory and appellate powers now exercised by the 
Secretary of War in relation to all acts of the Com¬ 
missioner of Indian Affairs.” 

These provisions of the law were re-enacted by sections 
437, 441, 462, and 463 of the Revised Statutes, and thus 
vesting in the Secretary of Interior the supervisory power 
over the Commissioner of Indian Affairs formerly vested in 
the Secretary of War. 

By section 463 of the Revised Statutes, it is provided that: 

“The Commissioner of Indian Affairs shall, under 
the direction of the Secretary of Interior, and agreea¬ 
bly to such regulations as the President may pre¬ 
scribe, have management of all Indian affairs and 
all matters arising out of Indian relations.” 

The Supreme Court, reviewing the power of the Secretary 
of Interior under similar statutes, in the case of Kniyht vs. 
Land Association, 142 U. S., 161, 171, said: 

“The phrase, ‘under the direction of the Secretary 
of Interior/ as used in these sections of the statute, is 
not meaningless, but was intended as an expression 
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in general terms of the power of the Secretary to su¬ 
pervise and control the extensive operations of the 
Land Department, of which he is the head * * *. 
Such supervision may be exercised by direct orders 
or by review on appeal. The mode in which the 
superv ision shall be exercised, in the absence of statu¬ 
tory direction, may be prescribed by such rules and 
regulations as the Secretary may adopt.” 

In Medkirk vs. United States, 44 Ct. Cl., 469, 481, it is 
said: 


“The Pension Office is a large branch of the In¬ 
terior Department. It is directed by a Commissioner, 
and, like the General Land Office and Office of the 
Commissioner of Indian Affairs, has a chief whose 
duties and obligations are of vast importance and re¬ 
sponsibility. All these officials are made subject, by 
law, to the direction and control of the Secretary 
of Interior.” 

The Revised Statutes provide: 

“Sec. 465. The President may prescribe such rules 
and regulations as he may think fit for carrying into 
effect the various provisions of any act relating to 
Indians * * *. 

“Sec. 161. The head of each Department is author¬ 
ized to prescribe regulations not inconsistent with law 
for the government of his department, the conduct 
of its officers and clerks, the distribution and per¬ 
formance of its business,” etc. 

In Wilcox vs. Jackson, 13 Pet., 498, it was held that the 
President speaks and acts through the heads of the several 
departments in relation to the subjects which appertain to 
their respective duties, and hence the act of a head of a de¬ 
partment is the act of the President. 

In Wolsey vs. Chapman, 101 U. S., 755, it was declared 
that “an order sent out from the appropriate executive de¬ 
partment in the regular course of business is the legal equiva¬ 
lent to the President’s own order to the same effect.” 



To the same effect is Med kirk vs. United States, 45 Ct. Cl., 
395. 

Thus we see that the power vested in the President to 
prescribe rules and regulations for carrying on the business 
relating to Indian Affairs may be exercised by the Secretary 
of Interior promulgating such rules, and his act in so doing 
is the act of the President; and, further, the Secretary has, 
under Section 161, R. S., the power to prescribe regulations 
for the government of his department in the performance 
of its business. The power of supervision over the acts of 
the Commissioner of Indian Affairs is, as we have seen, 
vested in the Secretary of the Interior, and, as was said by 
the Supreme Court in the case of Knight vs. Land Associa¬ 
tion, 142 U. S., 161, 178— 

“The mode in which the supervision shall be exer¬ 
cised, in the absence of statutory direction, may be 
prescribed by such rules and regulations as the Sec¬ 
retary may adopt.” 

Under the power thus vested in the Secretary of the In¬ 
terior the following rules and regulations were promulgated 
by him, making it the mandatory official duty and obliga¬ 
tion of the Commissioner of Indian Affairs to report fully 
and specifically the reasons why recommendations for dis¬ 
missal of officers or employees are made: 

(a) 

“Department of the Interior, 

Washington, March 30, 1889. 

Order. 

Heads of Bureaus, and other officers of this De¬ 
partment, will not call for resignations except by di¬ 
rection of the Secretary, and in making recommenda¬ 
tions for the dismissal of employes will please state 
specifically the reasons therefor, and must state 
whether there has been due examination of all papers 
on file in the Appointment Division; and there must 

2k 
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be transmitted to the Secretary all papers bearing on 
the subject, and the recommendations. 

John W. Noble, 

Secretary” 


(*) 

“Department of the Interior, 
Washington, January 23, 1888. 

Circular to Heads of Bureaus. 

Heads of Bureaus in this Department will here¬ 
after, in recommending appointments, promotions, 
reductions, dismissals or other official changes, trans¬ 
mit with their recommendations such papers relating 
in any way to the proposed action or the persons 
named as may have been filed with them and give 
their reasons for the action proposed, and any infor¬ 
mation on the subject which may assist to a determi¬ 
nation. 

Wm. F. Vilas, 

Secretary” 

In the case of Prather vs . United States, 9 App. D. C., 82, 
93, it was held that rules and regulations prescribed by the 
Interior Department are matters of which the courts of the 
United States take judicial notice, and that there is no neces¬ 
sity of the formal introduction of them in evidence. 

In Medkirk vs. United States, 45 Ct. Cl., it is said: 

“Judicial notice must be taken of these regulations, 
and the practice of the department under them.” 

We, therefore, submit that the office of Commissioner of 
Indian Affairs is not an unimportant and subordinate office 
of the Government, but is an office in charge of details of 
vast magnitude and responsibility of great moment, under 
the supervisory management and control of the Secretary 
of the Interior; that in the exercise of his duties as Com- 
misisoner of Indian Affairs he is subject to the rules and 
regulations prescribed by the Secretary of the Interior, of 
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which rules and regulations the court will take judicial 
notice, and under the order of the Secretary, dated March 
30, 1889, above quoted, the Commissioner of Indian Affairs 
could not call for the resignation of the appellant, except by 
direction of the Secretary. By the rules and regulations gov¬ 
erning the appellee, adopted by the Secretary of the In¬ 
terior, it became the duty of the appellee to state specifically 
the reasons for recommending the dismissal of the appellant, 
and to give his reasons for the proposed recommendation for 
dismissal and any information on the subject which may 
assist to a determination, and it further became the duty of 
the appellee to submit his views concerning the matter and 
make such recommendations as he deemed proper. 

Not only is it the duty of the Secretary of the Interior, 
under the above statute, to supervise the management and 
control of the Bureau of Indian Affairs, and the duty of the 
Commissioner of Indian Affairs to give his reasons for rec¬ 
ommending the dismissal of employees, but under the act 
of July 11, 1890 (26 Stat., 268) it is provided that— 

“Hereafter it shall be the duty of the heads of the 
several executive departments of the Government to 
report to Congress each year, in the annual estimates, 
the number of employees in each bureau and office, 
and salaries of each, who are below a fair standard of 
efficiency.” 

The Secretary of the Interior thus has a mandatory duty 
to perform and must learn through his chiefs of bureaus the 
number of employees “who are below a fair standard of 
efficiency.” How can these facts be ascertained without re¬ 
ports from the chiefs of bureaus? And, as we have seen, 
there are in force in the Department regulations requiring 
the chiefs of bureaus to state their opinion as to the fitness 
of employees. This is the extent of the alleged libelous writ¬ 
ing and verbal report relied on in the declaration, as a result 
of which the appellant claims to have been damaged. 

One further fact is important, which is that the appellee 
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had no power of removal of the appellant without the direc¬ 
tion of the Secretary of the Interior, although the appellant 
may have been inefficient and incompetent to perform his 
duties in office. Although the declaration does not say in so 
many words that the appellant was appointed by the Secre¬ 
tary of the Interior, such fact may be assumed, because he 
was exercising an inferior office in the Interior Department, 
which appointment, by article II, section 2, of the Constitu¬ 
tion, may be exercised by the head of the Department with¬ 
out the advice and consent of the Senate (18 Opins. Att’vs 
Gen., 410). 

In Medkirk vs. United States, 45 Ct. Cl., 395, 401, it is 
said: 


“The rule, long since adopted, that the power to 
appoint and remove is discretionary in character and 
cannot be delegated, and since the power of appoint¬ 
ment is confined to the head of an executive depart¬ 
ment, the action of a subordinate official with respect 
to removal is ultra vires (Ex parte Hennen, 13 Pet., 
230; Blake vs. United States, 103 U. S. R., 227; 
United States vs. Allved, 155 U. S. R., 391). De¬ 
partmental heads may inquire, investigate, and de¬ 
termine by the aid of subordinates, but the final de¬ 
termination must be the executive head, and no other 
(7 Opins. Att’ys Gen., 594; 21 ib., 355).” 


In United States vs. Wickershum, 201 U. S., 390, it was 
held that a dismissal of an employee by the Commissioner 
of the General Land Office was illegal, in that such dismissal 
could only be made by the Secretary of the Interior in the 
manner provided by law, and hence the employee so dis¬ 
missed was entitled to recover compensation during the term 
that he was suspended from office. 

We thus submit that the appellee had not only no power 
of dismissing appellant from office, blit that such power is 
vested by law solely in the Secretary of the Interior, and that 
under the law and the rules of the Department it became 
the duty of the appellee, as Commissioner of Indian Affairs, 
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to make report to the Secretary of the Interior as to the 
character and fitness of the appellant, and in making such 
report to express his opinion and views concerning the char¬ 
acter and fitness of the appellant. In so doing, he was in 
the discharge of a mandatory duty imposed on him by law, 
and hence any statements or reports so made in the discharge 
of official duty cannot be made the basis of an action for 
damages in libel or slander. 

The court will, upon an examination of the letter written 
by the Commissioner of Indian Affairs to the Secretary of 
the Interior, relied on in the first count, and the statement 
of the appellee’s views as to the character and fitness of the 
appellant, relied on in the second count, see that there is 
nothing therein which does not relate to and is not relevant 
to the question of whether it is proper to continue the ap¬ 
pellant in his office as General Superintendent of Logging. 

We submit that under the authorities hereafter cited the 
Commissioner of Indian Affairs, a high executive officer of 
the Government, in whom is imposed the mandatory duty 
of making report and expressing his views to his superior, 
the Secretary of the Interior, in recommending the dismissal 
of a subordinate employee, is so far privileged that no 
action against him will lie either for mistakes in matters of 
fact or errors in judgment. The occasion itself and the duty 
imposed upon him by law in making such reports creates a 
case of absolute privilege, so that the court in ascertaining 
the relation of the parties, their respective duties and obliga¬ 
tions, and the relevancy of the statements, will not permit 
the question of untruth, bad faith, or malice to be inquired 
into, as such facts are wholly immaterial. The acts of an 
officer, in performing his public official duties, is protected 
by law on the ground of public policy, as the courts have 
held that no officer can be held responsible in the courts for 
the performance of his official duty. 

Though hardship may, in some cases, be suffered by the 
individual who feels himself aggrieved, public policy re- 
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quires that those who are called upon to express their opin¬ 
ions in matters of public concern shall be protected, and they 
cannot be held to account for doing the duty which the law 
requires them to do. 

In the case of Spalding vs. Vilas, 161 U. S., 483, a suit 
was brought against the Postmaster General by an attorney, 
claiming damages, assigning as a basis of his complaint that 
the Postmaster General had, with malicious intent, issued 
circulars to plaintiff's clients, to induce such clients to re¬ 
pudiate the contracts they had made with the plaintiff, by 
notifying them that it was not necessary for such persons to 
employ counsel, and that adjustment of their claims would 
be made directly in the Department. It is further alleged 
in the declaration that such circular was intended to deceive 
claimants, and that the Postmaster General's interpretation 
of the law, as contained in the circular, besides being untrue, 
was maliciously intended to cause the claimants to believe 
that the plaintiff's claim against them for counsel fees was 
false and fraudulent and that all this the Postmaster Gen¬ 
eral did with malice. 

It appeared from the declaration that the Postmaster Gen¬ 
eral had appended a copy of the law to the circular sent out. 
This circular related to the readjustment of salaries of post¬ 
masters of certain classes. Upon demurrer to the declara¬ 
tion, it was held that the declaration stated no cause of ac¬ 
tion, and the Supreme Court, in affirming the judgment, 
held that the protection of absolute privilege extends to all 
communications made by the head of one of the executive 
departments in the matter of his official duty and within 
the scope of his authority. In delivering the opinion of the 
court, Mr. Justice Harlan said: 

“It results that the Postmaster General not only 
had the right, but it was his duty, to cause all cheques 
or warrants, issued under the authority of the above 
acts of Congress, to be sent directly to the claimants. 
If not strictly his duty, it was his right to call the at¬ 
tention of claimants to the provisions of the act of 
1883.” 
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In referring to the statements complained of in the cir¬ 
cular sent out by the defendant, the court said: 

“The statement that ‘no attorney’s services were 
necessary to the presentation of the claim/ if not 
strictly accurate, was, at most, only an expression of 
the opinion of the Postmaster General in the course 
of his official duties. As he was charged with the exe¬ 
cution of the will of Congress in relation to the re¬ 
adjustment of those salaries, he was entitled to ex¬ 
press his opinion as to the object for which the act 
of 1883 was passed, and to indicate what, in his 
judgment, was necessary to be done in order to bring 
claims under that act properly before the Depart¬ 
ment. * * * 

“If, as we hold to be the case, the circular issued 
by the Postmaster General to claimants under the 
acts of Congress in question was not unauthorized by 
law, nor beyond the scope of his official duties, can 
this action be maintained because of the allegation 
that what the officer did was done maliciously? 

“This precise question has not, so far as we are 
aware, been the subject of judicial determination. 
But there are adjudged cases, in which principles 
have been announced that have some bearing upon 
the present inquiry.” 


The court thereupon cites with approval several cases, in¬ 
cluding Dawkins vs. Lord Paulet, L. R. 5 Q. B., 94, and Daw¬ 
kins vs. Lord Rokeby, L. R. 8 Q. B., 255, and concludes: 

“We are of opinion that the same general consid¬ 
erations of public policy and convenience which de¬ 
mand for judges of courts of superior jurisdiction 
immunity from civil suits for damages arising from 
acts done by them in the course of the performance 
of their judicial functions, apply to a large extent to 
official communications made by heads of executive 
departments when engaged in the discharge of du¬ 
ties imposed upon them by law. The interests of the 
people require that due protection be accorded to 
them in respect of their official acts. As in the case 
of a judicial officer, we recognize a distinction be- 
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tween action taken by the head of a department in 
reference to matters which are manifestly or palpably 
beyond his authority, and action having more or less 
connection with the general matters committed by 
law to his control or supervision. Whatever difficulty 
may arise in applying these principles to particular 
cases, in which the rights of the citizens may have 
been materially impaired by the inconsiderate or 
wrongful action of the head of a department, it is 
clear—and the present case requires nothing more to 
be determined—that he cannot be held liable to a 
civil suit for damages on account of official commu¬ 
nications made by him pursuant to an act of Con¬ 
gress, and in respect of matters within his authority, 
by reason of any personal motive that might be al¬ 
leged to have prompted his action; for, personal mo¬ 
tives cannot be imputed to duly authorized official 
conduct. In exercising the functions of his office, 
the head of an executive department, keeping within 
the limits of his authority, should not be under an 
apprehension that the motives that control his official 
conduct may, at any time, become the subject of in¬ 
quiry in a civil suit for damages. It would seriously 
cripple the proper and effective administration of pub¬ 
lic affairs as entrusted to the executive branch of the 
Government, if he were subjected to any such re¬ 
straint. He may have legal authority to act, but he 
may have such large discretion in the premises that 
it will not always be his absolute duty to exercise 
the authority with which he is invested. But if 
he acts, having authority, his conduct cannot be 
made the foundation of a suit against him person¬ 
ally for damages, even if the circumstances show that 
he is not disagreeably impressed by the fact that his 
action injuriously affects the claims of particular in¬ 
dividuals. In the present case, as we have found, 
the defendant, in issuing the circular in question, did 
not exceed his authoritv nor pass the line of his duty, 
as Postmaster General. The motive that impelled 
him to do that of which the plaintiff complains is, 
therefore, wholly immaterial. If we were to hold 
that the demurrer admitted, for the purposes of the 
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trial, that the defendant acted maliciously, that could 
not change the law. 

“The judgment of the Supreme Court of the Dis¬ 
trict of Columbia is affirmed.” 

In the case of De Arnaud vs. Ainsworth, 24 App. D. C., 
167, this court fully considered the doctrine of absolute 
privilege as applied to the report of an official to his supe¬ 
rior, and in an elaborate opinion decided that public policy 
affords absolute protection and immunity for what may be 
said or written by an officer in his official report of com¬ 
munication to a superior, when such report or communica¬ 
tion is made in the course and discharge of official duty, and 
the question of motive, or whether there was want of good 
faith in making such report, is immaterial. 

The facts of the case are as follows: 

The plaintiff De Arnaud was an applicant for a medal of 
honor, and the defendant Ainsworth was the Chief of the 
Record and Pension Office. In the line of his duty the de¬ 
fendant Ainsworth made a report to the Secretary of War, 
adverse to the plaintiff's claim, in which report he severely 
criticised the plaintiff, and amongst other things stated that 
the services claimed by him to have been performed were 
grossly and fraudulently exaggerated, and in part fictitious. 
In an action in libel brought against the defendant in his 
private individual character, and without reference to. his 
official duties or position, the report, upon proper identifica¬ 
tion, was offered in evidence by the plaintiff, and upon 
objection was rejected by the court, and such action was ap¬ 
proved by the Court of Appeals. 

In delivering the opinion, Mr. Justice Alvey, in comment¬ 
ing upon the absolutely privileged character of the report, 
said: 

“If the report complained of as a libel had been 
made by the Secretary of War to the President for 
his action, it could hardly be contended for a moment 
that an action for libel could be maintained against 
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the Secretary; and as the defendant in this case was 
the duly appointed official to make the investigation 
and report to the Secretary for the action of the 
President, the same reason applied for the privilege 
of the report that would apply if the investigation 
and report had been made by the Secretary in per¬ 
son. The report is the official action of the War De¬ 
partment, and it was made in the course of official 
duty of the person required to make it. There is 
nothing in the report that does not relate to or reflect 
upon the alleged questionable character of the plain¬ 
tiff and the want of just foundation for the claim to 
honorable distinction set up by him. 

“The question of motive, or whether there was a 
want of good faith on the part of the defendant, in 
making the report, is not a material question in the 
case. A party is not liable for the motives with w T hich 
he discharges an official duty; nor is he liable for 
any mistake of fact he may commit in the course of 
the exercise of that duty. Public policy affords abso¬ 
lute protection and immunity for what may be said 
or written by an officer in his official report or com¬ 
munication to a superior, when such report or com¬ 
munication is made in the course and discharge of 
official duty. Otherwise the perfect freedom which 
ought to exist in discharge of public duty might be 
seriously restrained, and often to the detriment of the 
public service. ,, 


This court then reviewed and quoted from the case of 
Spaulding vs. Vilas, 161 U. S., 483, and continues as follows: 

“There is no reasonable foundation for the conten¬ 
tion that, because the defendant was not at the head 
of the War Department, therefore his report was not 
entitled to the privilege that would attach to a similar 
report made by the Secretary of War. * * * And, 
as it is impossible for a single individual to perform 
in person all the various duties assigned to the par¬ 
ticular department of which he is head, he must of 
necessity, under proper orders and regulations, per¬ 
form the larger portion of such duties through the 
agencies of the heads of bureaus and divisions of his 
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Department. But the work when done is, in contem¬ 
plation of law, the work of the department, and is 
entitled to all the privilege and protection that would 
attach to it if done by the Secretary in person. It is, 
therefore, not the particular position of the party 
making the report or communication that entitled it 
to absolute privilege so much as the occasion of mak¬ 
ing it, and the reasons of public policy for the im¬ 
munity. This is fully exemplified in the case of 
Home vs. Bentinck, 2 Brod. & B., 130, decided in the 
English exchequer chamber in 1820.” 

The Court then quotes with approval from the cases of 
Dawkins vs. Paulet, L. R., 5 Q. B., 93, 114; Dawkins vs. 
Rokeby, L. R., 8 Q. B., 255, and Chatterton vs. Secretary of 
State (decided in the English Court of Appeals, 1895), 2 Q. 
B., 189; and concerning the latter case the Court of Appeals 
said: 


“That case is not referred to in the case of Spauld¬ 
ing vs. Vilas, because, as we may suppose, the report 
of the case was not then accessible to the Supreme 
Court. The principle decided in that case is, that a 
communication relating to state matters by one officer 
of state to another in the course of his official duty 
is absolutely privileged and cannot be made the sub¬ 
ject of an action for libel.” 

This court then said: 

“It would seem to be clear, therefore, that the prin¬ 
ciple of absolute privilege is unquestionably estab¬ 
lished by the English authorities as applicable to a 
case like the present, and that the principle is no less 
clearly and fully established in this jurisdiction by 
the case of Spaulding vs. Vilas, to which we have re¬ 
ferred. 

“Much reliance has been placed by the plaintiff 
upon certain passages that occur in the opinion of 
the court in the case of White vs. Nicholls, 3 How., 
287, for the support of his contention. But that was 
quite a different case from the one now before us; 
and while the general language found in that case 
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was quite applicable to the facts to which it was ap¬ 
plied, the principle of that case has no application 
to a case like the present. That was a case, at most, 
of qualified privilege.” 

The facts of the De Arnaud case are particularly applica¬ 
ble to the case now under consideration, and it establishes 
beyond question that the doctrine of absolute privilege as 
applied to the reports of an official to his superior is in force 
in this jurisdiction. Malice cannot be predicated upon such 
report, nor the truth of the statements therein contained in¬ 
quired into; but the circumstances under which the report 
is made create absolute immunity in an action against the 
officer making the report. 

The parity of reason applicable to all such cases is thus 
pointed out by Lord Penzance in the case of Dawkins vs. 
Lord Rokeby, L. R., 7 H. L., 756, in delivering to the House 
of Lords his opinion declaring the absolute privilege of a 
military officer reporting to a board of inquiry: 

“Whether the statements were, in fact, untrue, and 
whether they were dictated by malice, are, and al¬ 
ways will be, open questions, upon which opinions 
many differ, and which can only be resolved by the 
exercise of human judgment. And the real question 
is, whether it is proper on grounds of public policy 
to remit such questions to the judgment of a jury. 
The reasons against doing so are simple and obvious. 
A witness may be utterly free from malice, and may 
yet in the eyes of a jury be open to that imputation; 
or, again, the witness may be cleared by the jury of 
the imputation, and may yet have to encounter the 
expense and distress of a harassing litigation. With 
such possibilities hanging over his head, a witness 
cannot he expected to speak with that free and open 
mind which the administration of justice demands. 

“The considerations have long since led to the legal 
doctrine that a witness in the courts of law is free 
from any action; and I fail to perceive any reason 
why the same consideration should not be applied to 
an inquiry such as the present, and with the same 
result.” 
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The decision of this case by the Exchequer Chamber ap¬ 
pears under the style Dawkins vs. Lord Rokeby, L. R., 8 Q. 
B., 255 (1873). The facts there set out show that the plain¬ 
tiff’s conduct as a military officer had been under investiga¬ 
tion by a court of inquiry. The court of inquiry was not a 
court-martial, but a board of officers organized to ascertain 
the facts and report. Such court of inquiry was not under 
the army regulations considered in any light as a judicial 
body. Defendant had appeared and testified before the 
Board, and after leaving the stand he handed to the court a 
written statement covering the evidence he had given, but 
with some additions. As stated in the bill of exceptions, 
the defendant, “Afterwards, and after the close of his exam¬ 
ination before the court, and without any request by the 
court, or by the plaintiff, or by any other person to him so to 
do, handed in to the said court a written paper containing the 
words set forth in the first count.” The statement so made 
reflected upon plaintiff and was the basis of the action. At 
the trial, after proof of these facts, plaintiff offered to prove 
that, in making the said statement, defendant acted mala 
fide and with actual malice, without any reasonable or prob¬ 
able cause, and with knowledge that the allegations therein 
contained were false. This evidence was excluded and a 
verdict directed for defendant. In the Exchequer Chamber 
the judgment was affirmed. In delivering the opinion of 
the Court of the Exchequer, Kelly, C. B., said: 

“* 4 c 4c The counsel for the plaintiff further 
offered to prove that the defendant, in delivering the 
written statement and giving the viva voce evidence, 
acted mala fide and with actual malice, and that these 
statements were made without any reasonable or prob¬ 
able cause, and with a knowledge on the part of de¬ 
fendant that they were false. I need scarcely observe 
that neither the charge of malice and wilful false¬ 
hood, alleged on the part of the plaintiff to be capa¬ 
ble of proof against the defendant, nor any charge of 
misconduct of any kind reflecting upon the plaintiff 
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is to be taken to be true; such charges having been 
merely assumed to be provable for the purpose of 
argument, and in order to raise the questions to be 
determined in this cause. Upon these admissions 
and allegations the defendant’s counsel insisted that 
the action was not maintainable, and the learned 
judge who tried the cause declared his opinion that 
the evidence so offered on the part of tne plaintiff 
was immaterial and irrelevant, and that as matter of 
law the action would not lie if the verbal and writ¬ 
ten statements complained of were made by the de¬ 
fendant, being a military officer in the course of a 
military inquiry in relation to the conduct of the 
plaintiff, he being also a military officer, and with 
reference to the subject of that inquiry; and this 
even though the plaintiff should prove that the de¬ 
fendant had acted mala fide and with actual malice, 
and without any reasonable and probable cause, and 
with the knowledge that the statements made and 
handed in by him as aforesaid were false. There¬ 
upon the counsel for the plaintiff excepted to the said 
ruling of the learned judge, and this Court is now 
called upon to decide whether such exception shall 
be allowed. 

“We are all of opinion that the ruling of the 
learned judge at the trial was right, and that the ex¬ 
ception must be disallowed. 

* * * * * * * 

“But another ground on which this action must 
fail, and which embraces the great variety of cases in 
which statements made, whether orally or in writing, 
are privileged and protected, is that by reason of the 
occasion on which they were made, the making of 
them is not such a publication as will support an 
action for libel or slander. On this ground, what¬ 
ever is said, however false or injurious to the charac¬ 
ter or interests of a complainant, by judges upon the 
bench, whether in the superior courts of law or equity 
or in county courts, or sessions of the peace, by coun¬ 
sel at the bar in pleading causes, or by witnesses in 
giving evidence, or by members of the legislature in 
either House of Parliament, or by ministers of the 
Crown in advising the sovereign, is absolutely privi- 
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leged, and cannot be inquired into in an action at law 
for defamation.” 

: 

I Plaintiff thereupon removed the cause to the House of 
Lords, where the judgment of the Exchequer Chamber was 
affirmed by all the judges concurring (Dawkins vs. Lord 
Rokeby, L. R., 7 H. LL., 744,1875). 

The various opinions of the justices of the House of Lords 
assumed that the defendant acted mala fide and with actual 
malice, and without reasonable or probable cause, and with 
knowledge of the untruth of the statements. They, how- 
jever, held that upon the ground of public policy, the same 
absolute privilege which surrounds a witness and exempts 
him from fear of being harassed by litigation should be 
extended to the defendant in the case under consideration. 

That the same consideration obtained in favor of an offi- 
|cer sending a letter to his superior officer regarding one in 
j the service is also recognized by Mellor, J., in the case of 
j Dawkins vs. Lord Paulet, L. R., 5 Q. B., 94 (1869). It here 
j appears that the plaintiff, a military officer, sued the de- 
j fendant, his superior officer, for certain libellous statements 
j contained in letters sent by the defendant to the adjutant 
j general of the army for information of the commander-in- 
j chief, reflecting on the plaintiff's official conduct and char- 
f acter, and also containing defendant’s views that plaintiff 
I was not a proper person to hold the command he then held. 

1 Defendant pleaded that the statements charged were made 
| in the course of his duty, and plaintiff replied, alleging that 
the ttords were written and published by the defendant “Of 
j actual malice on his, the defendant’s, part and without any 
j reasonable, probable, or justifiable cause and not bona fide 
or in the bona fide discharge of the defendant’s duty as such 
superior officer, as in the plea alleged.” On demurrer to the 
replication, the replication was held bad, and judgment was 
| given for the defendant. 

The court, through Mellor, J., said: 
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‘‘The defendant, in substance, says, ‘I did my duty, 
and nothing more than my duty/ to which the plain¬ 
tiff replies, ‘I admit that you wrote the letters and 
reports as an act of military duty, and not other¬ 
wise, but you did so maliciously, and without, reason¬ 
able or probable or justifiable cause, and not bona 
fide! It is difficult to comprehend how it could be 
without reasonable or probable or justifiable cause, 
if done as an act of duty which it is incumbent upon 
him to do” * * * 

“I apprehend that the motives under which a man 
acts in doing a duty which it is incumbent upon him 
to do, cannot make the doing of that duty actionable, 
however malicious they may be. I think that the 
law regards the doing of the duty, and not the mo¬ 
tives from or under which it is done. In short, it 
appears to me that the proposition resulting from 
the admitted statements on this record amounts to 
this: Does an action lie against a man for maliciously 
doing his duty? I am of opinion that it does not; 
and therefore, upon the pleadings as they stand, we 
might give judgment for the defendant. 

“The Attorney-General, however, did not rest the 
case on the effect of the admissions in the pleadings, 
but contended broadly that no action would lie at 
law against an officer of the army charged with duties 
such as those stated on the record, for the discharge 
of them. He likened the case of the defendant to 
that of the judges of courts of law, to grand jurymen, 
petty jurymen, and to witnesses, against whom no 
action lies for what they do in the course of their 
duty, however maliciously they may do it. lie 
claimed the immunity for the defendant for acts done 
in the course of his duty on the highest grounds of 
policv and convenience. 

“itfo judge nor juryman nor witness * * * 

could discharge his duty freely, if not protected by 
a positive rule of law from being harassed by actions 
in respect of the mode in which he did the duty im¬ 
posed upon him * * * and there is, I think, 

little doubt that the reasons which justify the im¬ 
munity in the one case do in great measure extend to 
the other. 
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‘‘How can a commander freely communicate his 
real opinions to the Adjutant General as to the con¬ 
duct, qualifications, or fitness for particular duty of 
any officer under his command, if his opinion be 
prejudicial to such officer, under the dread of an 
action for libel or other action, which, if he were not 
protected, might be brought against him by any dis¬ 
satisfied subordinate officer who might consider him¬ 
self aggrieved? To this it may be answered, that no 
action would lie, as his communication would be 
privileged if made bona fide and without malice. On 
the other hand, it must be observed that, although 
his communication might be privileged under such 
circumstances, still cases might frequently occur in 
which the judge on a trial at law would have to sub¬ 
mit to a jury the most difficult question of military 
discipline, such as whether orders disobeyed were 
proper orders for a commander to give, or given 
maliciously and not bona fide, or whether the opinion 
expressed as to the competence of a subordinate 
officer for particular duties was justifiable or not. 
The promotion of an incompetent man may cause the 
greatest disaster, and yet, if the person who has to 
make his report as to the fitness or unfitness of such 
officer is to do it under the idea that the opinion he 
expresses may be overruled by a jury ignorant of 
such matters, how can he be expected to do it freely? 

|‘It was observed by Eyre, B., in delivering the 
opinion of the Court of Exchequer, that the ground 
upon which the immunity from actions, enjoyed by 
judges and jurymen proceeds, is, that ‘the law gives 
faith and credence to what they do, and therefore 
there must always, in what they do, be cause for it, 
and there never can be any malice in what they do/ 
Crompton, J., in Fray vs. Blackburn, 3 B. & S., 578 
(E. C. L. R., Vol. 113), stated that the immunity of 
judges of the superior courts was established to secure 
their independence, and to prevent them being har- 
< assed by vexatious actions. It is manifest that the 
administration of justice would be paralyzed if 
those who are engaged in it were to be liable to 
actions upon the imputation that they had acted ma¬ 
liciously and not bona fide; and it is to be observed 
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that this absolute privilege is not confined to the ad¬ 
ministration of justice in the superior courts, but it . 
has been also applied in its fullest extent to judges 
of the county courts: Scott vs. Stansfield, Law Rep., 

3 Ex., 220 ; nor is it indeed confined to the adminis¬ 
tration of justice; for it is well established that mem¬ 
bers of Parliament cannot be called in question out 
of Parliament for anything they may say in Parlia¬ 
ment in the course of any proceedings in Parliament, 
and, in like manner, ministers of the Crown cannot, 
from reasons of the highest policy and convenience, 
be called to account in an action for any advice 
which they think right to tender to the Sovereign, 
however prejudicial such advice may be to individ¬ 
uals (pp. 114, 115).” 

Against these considerations it is no argument to say that 
absolute privilege may be U9ed to shelter malice and men¬ 
dacity on the part of those officials to whom immunity from 
suit is accorded. All privileges, like all powers, are liable 
to abuse; but that fact does not prevent recognition of them 
in situations where powers and privileges are dictated by 
justice and the general good. It is always possible that a 
judge may act oppressively or corruptly, and in fact some 
judges do so act. A witness may sw’ear falsely and mali¬ 
ciously, and instances of perjury injurious to individuals are 
not uncommon. But, on the whole, it is better that occa¬ 
sional wrongs of this kind should go unredressed than to en¬ 
counter the graver and more frequent inconveniences which 
would arise from a different rule. In favor, therefore, of 
all persons who speak their minds under legal compulsion 
and in matters of public concern, the law T , out of considera¬ 
tions of public policy, creates a conclusive presumption that 
such utterances are made in good faith and without malice. 
This presumption, like other presumptions of law, does not 
proceed upon the theory that the facts are always as as¬ 
sumed, but with regard to the mischiefs which ensue could 
the facts in particular cases be proved to be otherwise. 
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“It does not assume the impossibility of things 
which are possible; on the contrary, it is founded not 
only on the possibility of their existence, but on their 
occasional occurrence; and it is against the mischiefs 
of their occurrence that it interposes its protecting 
prohibition.” 

Greenleaf on Evid., 16th Ed., p. 126. 

Accordingly, the authorities have established the doctrine 
of absolute privilege in favor of public officers to an extent 
amply sufficient to cover the case of the present appellee 

The authority perhaps most directly in point is the recent 
case of Chatterton vs. The Secretary of State, L. R., 2 Q. B., 
189 (1895). Here it was held that a communication re¬ 
lating to state matters made by one officer of state to another 
in the course of his official duty is absolutely privileged and 
cannot be made the subject of an action for libel. The action 
was for libel, in that the defendant, being Secretary of State 
for India, had “conveyed or caused to be conveyed in writing 
to the Under Secretary of State untrue statements affecting 
the professional reputation of the plaintiff, a captain in Her 
Majesty’s Indian Staff Corps, saying that, in a dispatch in 
the defendant’s possession, the commander-in-chief in India 
and the government of India recommended the removal of 
the plaintiff to the half-pay list, as an officer whose retention 
on the effective list was in every way most undesirable, well 
knowing the same to be false and that no such statement ex¬ 
isted in the said dispatch, with intent to prevent the investi¬ 
gation of Parliament, causing the Under Secretary to pub¬ 
lish the said libel on the plaintiff to the House of Commons 
and in the public press.” It further appeared that this state¬ 
ment was made to the Under Secretary for the purpose of 
being reported by him to the House of Commons in answer 
to an inquiry made in the House, and that the Under Sec¬ 
retary made such report. 

The case was, therefore, very similar to the present, ex¬ 
cept that the communication proceeded from the Secretary 
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to a subordinate officer, while here the direction is reversed. 
The only material difference is that in that instance the in¬ 
formation was given for the purpose of publication to Par¬ 
liament, while in this case the defendant’s reports were made 
solely for the use of the Department and concerning a mat¬ 
ter wffiich the Secretary of Interior was, as head of the De¬ 
partment, entitled to know, and therefore it became the duty 
of his subordinate, the Commissioner of Indian Affairs, to 
inform him. In the Chatterton case the action was dismissed 
as vexatious, which order was affirmed on successive appeals, 
and finally in the Court of Appeals. In the last-named court, 
Lord Usher, in delivering the opinion of the court, said: 

“The substance of the case is that it is an action 
brought against him in respect of a communication 
in writing made by him as Secretary of State, and, 
therefore, a high official of the state, to an Under¬ 
secretary of State in the course of the performance 
of his official duty. The master, the judge at cham¬ 
bers, and the Divisional Court have all come to the 
conclusion that the action is one which cannot by 
any possibility be maintained; that it is not compe¬ 
tent to a civil court to entertain a suit in respect of 
the action of an official of state in making such a 
communication to another official in the course of 
his official duty, or to inquire whether or not he 
acted maliciously in making it. I think that con¬ 
clusion was correct. The authorities which have 
been cited to us appear to show that, as a matter of 
clear law, a judge at the trial would be bound to re¬ 
fuse to allow such an inquiry to proceed, whether any 
objection be taken by the parties concerned or not. 
It follows that such an action as this cannot possibly 
in point of law be maintained; and, that being so, to 
allow it to proceed would be merely vexatious and a 
waste of time and money. The reason for the law on 
this subject plainly appears from what Lord Ellen- 
borough and many other judges have said. It is that 
it would be injurious to the public interest that such 
an inquiry should be allowed, because it would tend 
to take from an officer of state his freedom of action 
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in a matter concerning the public weal. If an officer 
of state were liable to an action of libel in respect to 
such a communication as this, actual malice could be 
alleged to rebut a plea of privilege, and it would be 
necessary that he should be called as a witness to deny 
that he acted maliciously. That he should be placed 
in such a position, and that his conduct should be so 
questioned before a jury, would clearly be against the 
public interest, and prejudicial to the independence 
necessary for the performance of his functions as an 
official of state. Therefore the law confers upon him 
an absolute privilege in such a case. I shall not go 
through the authorities which have been cited. In 
all of them the law seems to have been stated to the 
same effect, and it seems to me to be accurately 
summed up in Fraser on the Law of Libel and Slan¬ 
der, p. 95, where he says, after stating that no action 
lies in respect of a defamatory statement in a report 
made in the course of military or naval duty, ‘For 
reasons of public policy and the same protection 
would, no doubt, be given to anything in the nature 
of an act of state, e. g., to every communication re¬ 
lating to state matters made by one minister to an¬ 
other, or to the Crown.’ I adopt that paragraph as 
stating the law correctly. In my opinion, the state¬ 
ment of which the plaintiff complains, being a com¬ 
munication relating to a state matter made by one 
state official to another, was absolutely privileged.” 

In the same case Kav, L. J., said: 

“I am of the same opinion. I will assume that the 
statement of claim sufficiently alleges that the state¬ 
ment made by the defendant, of which the plaintiff 
complains, was untrue, and that it was made with 
malicious intent. But, assuming that to be so, the 
question arises whether under the circumstances that 
statement is not absolutely privileged, and therefore 
one upon which no action can be founded. The state¬ 
ment complained of appears upon the plaintiff’s own 
showing to have been made by the secretary of state 
for India to an under secretary of state upon an occa¬ 
sion when a question was about to be raised before the 
House of Commons as to whether the plaintiff had 



Wen properly dealt with by the military authorities 
in India or not, in order that the under secretary 
might answer that question on behalf of the departr 
ment of the government which he represented. I 
cannot conceive of anything which would more 
clearly be an act of state than the making of such a 
statement. A question is raised before the House of 
Commons which the representation of a department 
of the government in the House has to answer, and 
the head of the department communicates to his sub¬ 
ordinate the answer which he wishes to be giten. 
I cannot see how the business of government could 
be carried on if such a statement were the subject of 
an action for libel” (p. 192). * * * “It is clear 

law that for a statement made in Parliament no action 
of slander will lie; and it appears to me that on the 
same principle this action cannot be maintainable. 

“I think we might dismiss this action as vexatious, 
independently of any question of privilege, upon the 
ground that the plaintiff must fail at the trial, be¬ 
cause he could not prove the libel, not being able to 
compel production of it, or to give secondary evidence 
of it; but I prefer to put my decision on the broad 
ground that what the defendant did was an act of 
state, and as such is absolutely privileged. The pas¬ 
sage which has been referred to from Fraser on the 
Law of Libel and blander appears to me accurately 
to state the law on the subject, though no particular 
case is there cited in support of the doctrine laid 
down. For these reasons I am of opinion that the 
appeal should be dismissed.” 

This case was quoted with approval by Mr. Justice Alvey 
in the De Arnaud case, 24 App. D. C., 107. 

The contention that by vesting certain persons with the 
privilege of making libelous statements, which persons by 
virtue of their office or attendance at trial receive immunity 
on account of their utterances, and by holding such utter¬ 
ances or communications absolutely privileged, the law places 
a class of persons above the cognizance of the law and ab¬ 
solves them from the demands of justice, does not present 
the true question. The real question is not whether any one 




should be privileged to do injury, but whether it is proper, 
on the grounds of public policy, to remit such a question in 
a particular class of cases to a jury. The reasons against 
doing so are simple and obvious. 

The following cases are in accord with the decisions here¬ 
tofore cited in this brief, and sustain the doctrine of abso¬ 
lute privilege upon the ground of public policy: 

Trebilcock vs. Anderson, 117 Mich., 29, involving a mes¬ 
sage from a mayor of a city addressed to the common coun¬ 
cil, for vetoing a certain measure. The case was dismissed 
upon the opening statement of counsel. 

Broughton vs. McGrew, 39 Fed., 762, sustaining the abso¬ 
lute privilege of a stockholder at a meeting of a corporation 
to communicate what he knew in regard to the corporation, 
although others were present. 

Also 

Fay vs. Blackburn, 3 B. & S., 576. 

Sutton vs. Johnstone, 1 Term Rep., 492. 

King vs. Bailey, 6 Bac. Abr., 341. 


In Gardner vs. Anderson, 9 Fed. Cas., 5220, it was held 
that official communications passing between officers of the 
Government are privileged from disclosure on the grounds 
of public policy. The court said: 


“Consequently, an official letter from an appraiser 
of merchandise to the Secretary of the Treasury, rec¬ 
ommending a person for appointment as clerk in the 
appraiser’s office, in place of one whose removal is 
recommended for inefficiency and bad conduct, is a 
privileged communication within the rule. * * * 
The mere sending to the Secretary of the Treasury 
by an officer of the customs, in the course of his 
official duty, of a communication reflecting on the 
character and conduct of a subordinate, is not such 
a publication as is essential to maintain an action for 
a libel” (Italics burs.) 
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Immunity from suit is established by the foregoing author¬ 
ities in favor of certain persons. The privilege is absolute, 
and to this class of persons belong officials making reports 
to their superiors concerning matters committed to their 
charge. The reason for the rule rests upon sound public 
policy, which protects the individual holding an official posi¬ 
tion from the imputation of malice when in the discharge 
of that duty he makes a report to his superior in matters 
committed to his care. Public interest demands that officials 
freely express their opinions to their chiefs, and it is not just 
that an individual should be compelled to declare his beliefs 
and at the same time be liable to defend an action in slander 
for doing that which his duty requires him to do. The law 
has thus surrounded the official with absolute immunity 
from suit, as he cannot in law be said to do with malice that 
which his duty requires him to do. 

The courts of this country have repeatedly recognized a 
class of absolutely privileged communications, which depend 
in no respect for their protection on their bona fides or on 
their truth, or upon the motives which prompted their mak¬ 
ing. While the cases of reports of executive or military 
officers alleged to contain lil>elous matters are infrequent in 
this country, yet in the class of absolutely privileged com¬ 
munications are found words spoken or written in judicial 
proceedings or appearing in pleadings. The mere fact of 
their so appearing is an effective shield to the defendant, and 
no action can be maintained for their publication. 

In like manner and upon like principles the Supreme 
Court of the United States has declared that absolute priv¬ 
ilege exists in respect to communications made to public 
officers charged with the prosecution of criminals and hav¬ 
ing relation to real or fictitious crimes. 

Vogel vs. Gruaz, 110 U. S., 311. 

In re Quarles, 158 U. S., 532, 535. 

The immunity from suit which is established by the fore¬ 
going authorities in favor of certain persons rests upon 
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obvious considerations of justice and of public policy. In 
all the instances heretofore mentioned the individual who 
is protected is obliged to speak in the discharge of duty, and 
he speaks in some matter of public interest. These two facts 
distinguish cases of absolute privilege from those of such 
merely qualified privilege as conditioned upon good faith 
and absence of malice. Where frankness of speech is only 
of private concern and not a public duty, as in cases of in¬ 
formation and advice sought or volunteered in confidential 
relations, the party may speak or be silent as he chooses. 
No public interest demands the expression of his belief, and 
the risk of possible litigation is at his own option. These 
are the usual and the only proper cases of qualified privilege, 
which is liable to be defeated by proof of malice and bad 
faith. On the other hand, when the judge, the advocate, or 
the witness speaks in the discharge of his duty it is under 
obligation of law and in a matter which concerns the pub¬ 
lic—the administration of justice. So where a Government 
official makes report to his superior executive officer con¬ 
cerning matters committed to his charge he does so in the 
performance of a public duty, and the occasion is thereby 
created which affords him absolute protection. 

For two reasons, then, absolute privilege is accorded to 
what is said in these cases and in some other cases within like 
principles. It is not just to the individual that he shall 
be compelled to declare his beliefs and at the same time be 
liable to defend those beliefs in litigation. It is against pub¬ 
lic policy that in matters of public concern those who serve 
the public should be deterred or embarrassed by fear of liti¬ 
gation. The law, therefore, creates a conclusive presump¬ 
tion that all that is said by persons in such relations is said 
in good faith and without malice, and clothes such persons 
with absolute protection against the consequences of what 
they say. See Abbott vs. Tacona Bank, 175 U. S., 409, 411. 

The same immunity from suit, on account of utterances 
made in the discharge of duty, which is accorded to judges, 
counsel and witnesses at judicial trials, and to certain other 
5k 
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persons, is a privilege which should, clearly and upon the 
same principles, extend to other officers upon whom like obli¬ 
gations of frank speech are devolved by law. To one who 
is in a 'position where he is hound to declare his opinions 
fully and unreservedly, it is not enough that he should be 
protected only upon condition that he speaks the truth, or 
what he believes to be the truth, and that his duty is done 
without actual malice. No one is permitted to allege that 
which is done rightfully was done with malice. Malice is 
an essential element of libel and slander. If, therefore, 
reason, common sense, and public policy conclude that the 
question of motive or malice cannot be inquired into the 
action must fail ( P., B. Sc W. R. R. vs. Quigley, 21 How., 
202). Such conditions imply a liability to be sued in any 
case wherein his official acts prejudice the interests or offend 
the sensibilities of any person, and thus impose a burden 
upon the proper discharge of official functions. That the 
officer may have the fullest freedom the public interest re¬ 
quires, the privilege attaching to his official utterances must 
be unconditional. The vexation of a law suit, though it be 
a frivolous and unfounded one, the cost of making a defense, 
though it be a clear and perfect one, the expense of proving 
the truth and repelling the imputation of malice, and the 
risk of the uncertain verdict of a jury are embarrassments 
which cannot fail to impair the efficiency of any officer who 
approaches his duty under the dread of litigation. 

The case of any officer whose duty requires full and un¬ 
fettered Expression of his opinion is clearly within the reason 
of the rule which protects the judge and the witness from 
suit by those who are prejudiced by what they say. Nor 
dees the law draw a distinction between the head of a de¬ 
partment in the discharge of such duties and inferior officers 
upon whom a like liberty of utterance is obligatory. This 
court has fully recognized this principle in the De A maud 
vs. Ainsworth case, 24 App. D. C., 167-180, where it is said: 
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“And as it is impossible for a single individual to 
perform in person all the various duties assigned to 
the particular Department of which he is head, he 
must of necessity, under proper orders and regula¬ 
tions, perform the larger portion of such duties 
through the agencies of the heads of bureaus and 
divisions of his Department. But the work when 
done is, in contemplation of law, the work of the De¬ 
partment, and is entitled to all the privilege and pro¬ 
tection that would attach to it if done by the Secretory 
in person/' 

Counsel for the appellant strongly relies upon the case of 
Maurice vs. Worden , 54 Md., 233, and contends that this case 
correctly shows the limits of the doctrine of absolute privi¬ 
lege. The defendant, Admiral Worden, was sued in libel 
for an alleged false and defamatory endorsement made by 
him in transmitting a request for resignation made by the 
plaintiff, who was a professor at the Naval Academy. The 
opinion shows that it is the duty of a naval officer to state 
his opinion by endorsement on forwarding communications 
to the Department. The court held that such endorsement 
was merely a qualified privilege and if malice could be 
shown, the action could be maintained. The court quotes 
from Storkie on Libel and Slander, which limits the doc¬ 
trine of absolute privilege to the judiciary, witnesses in ju¬ 
dical and military tribunals, and communications made in 
the course of parliamentary proceedings, and says: 

“Beyond this enumeration, we are not prepared to 
go. The doctrine of absolute privilege is so inconsist¬ 
ent with the rule that a remedy should exist for every 
wrong, that we are not disposed to extend it beyond 
the strict line established by a concurrence of de¬ 
cisions/' 

The court, however, continued: 

“There is a class of communications which courts 
will not require to be produced in evidence. where 
those having the custody of them object to their pub- 



36 


licity on grounds of public policy. Such are official 
communications to the heads of government and be¬ 
tween those different departments.” 

We submit that the language here used in the Worden 
case covers the case now under consideration, as we have al¬ 
ready shown that the Commissioner of Indian Affairs is the 
head of an important bureau of one of the departments. 

The authorities cited by the Court of Appeals of Mary¬ 
land, however, either do not support the conclusions derived 
therefrom, or have been overruled, as we shall now attempt 
to show. What was said in the case of Cook vs. Hill, 3 Sand., 
349, quoted on page 254, was said in reference to a memo¬ 
rial submitted to the Postmaster General protesting against 
the award of a contract to the plaintiff, who was the success¬ 
ful bidder, claiming that an alleged fraud had been com¬ 
mitted by the plaintiff in submitting proposals. Such a 
memorial was similar to the memorial in the case of White 
vs. Nich-oh, 3 How., 267, also referred to in the Worden ease, 
which has never been considered to fall within the class of 
absolutely privileged communications. It is, at most, a quali¬ 
fied communication, as is clearly shown by the decision of 
Johnson vs. Brown, 13 W. Va., 71, which fully reviews the 
case of White vs. Nichols, and the authorities therein cited, 
and shows that a large class of absolutely privileged com¬ 
munications exist in this country. We, therefore, submit 
that the doctrine of Cook vs. Hill, supra, and White vs. 
Nichols , supra, are in no ways applicable to the facts under 
consideration in the Worden case, nor in the case now before 
this court. 

The court in the Worden case concurs with the dissenting 
opinion of Chief Justice Cockburn, in the case of Dawkins 
vs. Paulet, L. R. 5, Q. B. 94, and says, 

“We concur in the views taken in his opinion and 
believing that they state the rule of law, shall adopt 
them, rather than the conclusions reached by the two 
judges who sat with him.” 
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The Supreme Court of the United States, this court, the 
House of Lords, and the Court of the Exchequer have cited 
approvingly the opinion of the majority of the court in the 
Paulet case, and we, therefore, submit that such opinions are 
now expressive of the law in this jurisdiction, and in effect 
annul the reasoning of the court of Maryland in the Worden 
case as applicable to this jurisdiction. 

The case of Dickson vs. Earl of Winton, 1 F. & F., 419, 
quoted on page 256 of the Worden opinion, is shown by the 
decision of Dawkins vs. Rokeby, L. R. 8, Q. B. 255, 273, to 
have been: 

“A mere nisi prius decision and not reviewed upon a 
motion for a new trial; and that the ruling of Lord 
Campbell that the communication charged as a libel, 
though held by the Secretary of War on behalf of the 
Crown, should be produced from his office and read 
was evidence so directly at variance with the judg¬ 
ment of the Exchequer Chamber in Home vs. Bent- 
wick; and the decision that the communication itself 
was for the consideration of the jury upon the ques¬ 
tion of malice, was inconsistent with the great mass 
of authorities above referred to.” 

In speaking of the Winton case, Lush, justice, in the 
Dawkins vs. Paulet case, supra, said that although it is true 
that Lord Campbell, in the Winton case, left the question of 
malice to the jury, that the precise point now in controversy 
was not there raised. 

We, therefore, submit that the decision in the Winton 
case, relied on in the Worden case, has not only been over¬ 
ruled, but is no authority upon the point of whether an al¬ 
leged libel is absolutely or merely qualifiedly privileged. 

The case of Dawkins vs. Rokeby has been quoted with ap¬ 
proval by the Supreme Court of the United States, this court, 
and by the Court of Appeals of Maryland in the case of 
Maulsby vs. Reifsnider, 69 Md., 143. In the latter case, it 
was held that on the ground of public policy, the doctrine 
of absolute privilege should extend to counsel during judicial 
proceedings. 


\ 
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The reasoning of Miller, justice, in his dissenting opinion 
in the case of Maurice v. Worden, supra, is, we submit in 
accord with the law relating to absolute privilege in force in 
this jurisdiction. After quoting at length from the Paulet 
and Rokeby cases, Mr. Justice Miller says: 

“I am unable to perceive why the principles thus 
settled by the English Courts should not be followed 
and applied to officers of our Army and Navy * * * 
In my judgment all the reasons of public policy and 
convenience, so forcibly stated by the English judges, 
apply to the exigencies of our military and naval 
service.” 

This court, in the De Arnaud. case, has applied the doc¬ 
trine of absolute privilege to a military officer in the dis¬ 
charge of his public duty, and we, therefore, submit that 
such being the law in this jurisdiction, the decision of the 
court of Maryland, contrary thereto, is of no effect in this 
jurisdiction, and hence, the reasoning of the court of Mary¬ 
land, based upon a dissenting opinion, and an overruled ca-e 
of the English courts, and cases of the American courts 
where the precise point was not raised, can have no effect 
upon the decision in the case now under consideration. 

We submit that the same reasons for exempting judges, 
witnesses, and counsel from the imputation of malice, and 
which free them from the imputation of bad faith and un¬ 
truth, upon the ground of public policy, because when called 
on to express themselves they must not be trammelled with 
the fear of litigation, and leaving the question of their mo¬ 
tives to a jury, are equally applicable to an executive officer 
of the Government. The rule of absolute privilege has been 
frequently applied to military officers acting in the discharge 
of an official duty, and has likewise been applied by the 
Supreme Court in the Vilas case to a cabinet officer. The 
grounds for so doing are that where one occupies an office, 
or is placed in a position (as a witness), where he is forced 
to express his opinion, his duty becomes a public one, and he 
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is answerable anly to the public for improper performance 
of that duty. In the case of a judge, a cabinet officer or a 
Commissioner of Indian Affairs, he might be impeached; 
in the case of a military officer he might be dismissed from 
the service; in the case of a witness who swears falsely, he 
might be tried for perjury. The law thus does not place 
“a class of persons above the cognizance of the law and ab¬ 
solve them from the demands of justice,” but it does say 
that the remedy against that act shall not, upon the grounds 
of public policy, be by suit for libel or slander brought by 
an offended individual. As the interests of the people re¬ 
quire due protection of witnesses in judicial trials, so do the 
interests of the people require that their public executive 
officers, engaged in the discharge of duties imposed on them 
by law and by virtue of their office, shall be accorded due 
protection for their official acts. 

An executive officer, in exercising the functions of his 
office, “should not be under an apprehension that the motives 
that control his official conduct may, at any time, become 
the subject of inquiry in a civil suit for damages. It would 
seriously cripple the proper and effective administration of 
public affairs as entrusted to the executive branch of the 
Government if he were subject to any such restraint” 
(Spalding vs. Vilas, supra). 

The occasion and the grounds of public policy create the 
absolute privilege. The performance of a public duty cre¬ 
ates the occasion; the holding of an office of judge, military 
officer, cabinet or executive officer, or being summoned as a 
witness at a judicial trial, imposes upon such person a public 
duty which requires him to speak or act without fear of re¬ 
straint. He may be utterly free from malice and yet in the 
eyes of a jury be open to that imputation; or if he be cleared 
by the jury of that imputation, he would still have to endure 
the expense and distress of harassing litigation. With such 
possibilities hanging over his head, a public executive officer 
cannot be expected to report to his superior, nor administer 
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his bureau, nor speak, with that free and open mind which 
the proper administration of his office and the protection of 
the interests of the people, confided to his care, demand. 

This court clearly points out in the De Arnaud case that 
there is no foundation for the contention that because the 
defendant was not head of a department, the same privilege 
should not be granted to him as to the Secretary. This court, 
-peaking of work done by subordinates, there said: 

“The work when done is, in contemplation of law, 
the work of the Department, and is entitled to all 
the privileges and protection that would attach to it 
if done by the Secretary in person. It is, therefore, 
not the particular position of the party making the 
report or communication that entitles it to absolute 
privilege so much as the occasion of making it, and 
the reasons of public policy for the immunity.” 

We therefore respectfully submit that the action of the 
lower court sustaining the demurrer to the declaration was 
correct, and the judgment appealed from should therefore 
be affirmed. 

The court cannot compel the production of an official 
communication passing between the officers of the 
Government as privileged from disclosure, on the 
ground of public policy. Hence the suit should be 
dismissed as vexatious. 

Another reason why the appellant’s case must fall is that 
the official letter from the Commissioner of Indian Affairs 
to the Secretary of the Interior, recommending the dis¬ 
missal of the appellant, cannot be admitted in evidence to 
sustain an action for libel brought against him by the per¬ 
son whose removal is recommended; nor can the words 
spoken relied on in the second count, expressing the ap¬ 
pellee’s views to his superior on the fitness of an employee 
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of the Indian Bureau be admitted in evidence. The Eng¬ 
lish authorities have fully established this doctrine, and the 
courts of this country have quoted with approval the doctrine 

so established, and relied upon it in the cases hereafter cited. 

We therefore submit that if the court can see that the 
appellant can neither offer in evidence nor compel the pro¬ 
duction of the papers upon which he relies, that his case must 
fail, and that therefore the court may at the present time, as 
was done in the case of Chatterton vs. State, L. R. 2, Q. B. 
189, dismiss the appellant’s suit as vexations. 

It is held in the following authorities that a report made 
by an official to his superior, or a letter from one official to 
another, relating to executive matters, is an absolutely 
privileged communication, on the ground that public inter¬ 
est demands it, and the court must reject such report, or an 
office copy thereof (as secondary evidence), or other sec¬ 
ondary evidence of its contents, at trial, in an action for 
libel based thereon: 

Chatterton vs. State, L. R. 2, Q. B., 189. 

Dawkins vs. Rokeby, L. R. 8, Q, B., 255. 

Gardiner vs. Anderson, 9 Fed. Cas., 5220. 

Home vs. Bentinck, 2 Broad. & B., 130, cited with 
approval in: 

De Arnaud vs. Ainsworth, 24 App. D. C., 167, and 

Spalding vs. Vilas, 161 U. S., 483. 

It is, therefore, submitted that upon the foregoing au¬ 
thorities and the principles thereby conclusively estab¬ 
lished, the judgment appealed from should be affirmed, with 
costs. 

Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney, D. C. 

REGINALD S. HUIDEKOPER, 

Asst. United States Attorney, D. C. 
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